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PARCELS OUTSIDE THE BOUNDARY EXPANSION AREA  
TO BE PURCHASED FOR EXCHANGE PURPOSES 
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PARCELS OUTSIDE THE BOUNDARY EXPANSION AREA TO BE PURCHASED FOR EXCHANGE PURPOSES 

Owner Land Parcels Location Acreage 

Eberts  

 Section 27, T143N, 
R101W 

 Part of Section 24, 
T144N, R102W 

 Part of Section 35, 
T144N, R101W 

 about 7 miles east and 4 miles south of 
the Elkhorn Ranch Unit of the park 

 about 4 miles east and 3 miles north of 
the Elkhorn Ranch Unit  

 about 8 miles east of the Elkhorn 
Ranch Unit 

640 acres 
 

160 acres 
 

160 acres 

Mosser 
 Part of Section 28, 

T137N, R103 W  
 Part of Section 2, 

T143N, R103W  

 about 3 miles west of the Elkhorn 
Ranch Unit  

 about 20 miles south and 7 miles west 
of Medora, ND 

320 acres 
 

80 acres 
 

 TOTAL AREA   1,360 acres 
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EXISTING OPERATIONS EXEMPTION UNDER 36 CFR, SECTION 9.33 
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1. How will valid existing rights be protected? How will the National Park Service 
ensure that access to outstanding mineral rights (including both fee and leased 
federal minerals) is provided in a timely manner? How will mineral owners be 
compensated if their minerals are stranded? 

 
All rights associated with valid federal mineral leases existing as of the date Congress 
declares the subject land under the jurisdiction of the National Park Service will be recognized 
and will continue to be in effect until the leases expire under their own terms. Absent specific 
language in federal legislation, after the date Congress declares the subject lands under the 
jurisdiction of the National Park Service, the BLM may not issue new federal mineral leases 
within the unit. 

 
All rights associated with private mineral interests will also be recognized. Those operations 
that exist as of the date Congress declares the subject land under the jurisdiction of the 
National Park Service and have a valid federal or state permit, qualify for the “existing 
operations” exemption under NPS regulations governing nonfederal oil and gas contained at 
36 CFR Part 9, Subpart B (“9B regulations”). See 36 CFR Section 9.33. Existing operations 
are allowed to continue to operate pursuant to the terms of their existing federal or state 
permit. If an existing operation poses an “immediate threat of significant threat of injury to 
federally owned or controlled lands or waters,” the Superintendent has the authority to 
suspend that operation until the operator cures the threat. If an operation that qualifies for the 
existing operations exemption requires a new federal or state permit, the exemption is lost and 
the operator must comply with the plan of operations and bonding requirements of the 9B 
regulations. New operations proposed after the date Congress declares the subject land under 
the jurisdiction of the National Park Service will be subject to applicable provisions in the 9B 
regulations, including plan of operations and bonding requirements.  
 
NPS processing time for new operations associated with private operations is generally 4-6 
months. The clock begins from the date an operator initiates planning discussions with park 
staff to the time an operator obtains approval to conduct operations. This timeframe includes 
time spent by an operator in scoping a project with the National Park Service, in acquiring 
relevant environmental data, and in preparing the plan of operations and the time the NPS 
spends in consultation with other federal, state, and local agencies; and in complying with the 
National Environmental Policy Act and other pertinent statutory and policy requirements. 
 
The 9B regulations specifically state that “[t]hese regulations are not intended to result in the 
taking of a property interest, but rather to impose reasonable regulations on activities which 
involve and affect federally-owned lands.” 36 CFR Section 9.30. Since the 9B regulations were 
promulgated in 1979, the NPS has never denied a nonfederal oil and gas operator the right to 
exercise their rights in a park unit. If an operator believes an NPS decision on a plan of 
operation has denied the rights associated with its oil and gas interest, the 9B regulations 
provide for administrative appeal of that decision, Section 9.49. If there is an adverse decision 
through the administrative process, an operator may seek relief in federal court.  
 
2. Will the National Park Service be required to analyze and prepare an oil and gas 

resource assessment? 
 
The National Park Service will not prepare an oil and gas resource assessment before 
acquiring the property. In subsequent planning efforts, the NPS may seek out resource 
assessments prepared by other agencies, e.g., USGS, so the park can formulate and analyze 



APPENDIX E 

142 

reasonably foreseeable development scenarios. The NPS is aware of existing oil and gas 
production and the possibility of future exploration and development in the area. 
 
3. Will NPS prepare or contemplate a Statement of Adverse Energy Impact in 

accordance with the National Energy Policy and Executive Order 13211? 
 
Executive Order 13211 applies to agencies undertaking a new rulemaking. A boundary 
expansion of the park does not involve new rulemaking. EO 13211 does not apply in this 
instance, and the NPS will not prepare a Statement of Adverse Energy Impact. 
 
4. Will NEPA apply to the process? Can and should the National Park Service or 

Congress determine in advance, or include in any authorization, an express 
determination that the National Park Service is required to allow reasonable, 
unimpeded access to outstanding mineral rights, and therefore there is no “major 
federal action” involved under NEPA? 

 
With respect to the proposed boundary expansion of the Elkhorn Ranch, the NPS intends to 
prepare an Environmental Assessment (EA) for public review and comment pursuant to 
NEPA. NEPA will also apply when the NPS considers approval for a prospective nonfederal 
operator’s proposed exploration or development activity. The NPS recognizes the right of 
reasonable access associated with outstanding nonfederally mineral rights, but it also has the 
authority to apply reasonable regulations on the conduct of nonfederal oil and gas activities. 
The NPS 9B regulations require that an operator obtain an approved plan of operations and a 
performance bond. Approval of a plan of operations is a Federal action that requires the NPS 
to comply with NEPA. The NPS’s compliance responsibilities under NEPA are typically met via 
the preparation of an EA. 
 
5. NPS must address impact to adjacent lands and minerals. 
 
Oil and gas development on adjacent lands will continue in accordance with applicable state 
and Federal laws and regulations. The NPS will continue to work cooperatively with the US 
Forest Service, Bureau of Land Management and State of North Dakota to mitigate potential 
adverse impacts to park resources and values associated with oil and gas development on 
adjacent lands.  
 
6. Will existing oilfield roads on private lands that are purchased by the NPS be 

required to be upgraded to NPS specifications or will existing oilfield roads be 
grandfathered if new road requirements are implemented? 

 
Based upon initial evaluation of existing oilfield access roads on private lands under 
consideration for inclusion in Theodore Roosevelt National Park, the NPS does not believe 
that current operators would be required to make substantial improvements to existing well 
access roads, particularly such secondary access roads that terminate at well sites and would 
not be used as a primary route for vehicular traffic. The NPS may suggest that operators install 
a gate on well access roads to preclude access by park visitors in the interest of public safety 
and to avoid liability.  
 
Operations that qualify for the “existing operations” exemption under the 9B regulations at 36 
CFR §9.33 are allowed to continue to operate pursuant to the terms of their existing Federal or 
state permit. If an existing operation poses an “immediate threat of significant threat of injury to 
federally owned or controlled lands or waters,” the Superintendent has the authority to 
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suspend that operation until the operator cures the threat. If a road in disrepair is the cause of 
this immediate threat of significant injury to park resources, the Superintendent can require 
that the road condition be upgraded or maintained in a manner that prevents a threat to park 
resources. The NPS will evaluate an operator’s plan for construction and maintenance of 
roads associated with new operations when the operator submits its plan of operations to the 
NPS. Specific methods of construction and maintenance are determined on a case-by-case 
basis, and any stipulation or condition attached to an approved plan of operations will be tied 
to the protection of park resources and values. 
 
7. The National Park Service must address liability associated with the public entering 

into lands that were previously privately owned. 
 
Under an approved plan of operations, all operators agree to “hold harmless the United States 
and its employees from any damages or claims of injury or death of persons and damages or 
loss of property by any person or persons arising out of any acts or omissions by the operator, 
his agents, employees or subcontractors done in the course of operations.” 36 CFR Section 
9.51(b). If the United States/NPS is named as a defendant in a suit claiming personal injury or 
damage to property, the NPS will defend that claim through the Department of the Interior 
Solicitor’s Office and Department of Justice. 
 
8. Does the National Park Service have expertise in mineral exploration and 

development? If not, how will this resource be effectively managed? 
 
The NPS’s Geologic Resources Division (GRD) located in Denver, Colorado, provides oil and 
gas exploration and development engineering, policy, regulatory, and environmental protection 
support services to parks, including training of park staff for day-to-day oversight and 
management of operations in parks. GRD staff is available for on-site technical support to 
parks. 
 
9. Will stipulations be put on oil and gas operations that will further constrain or 

prevent future operations? (For example, no drilling during summer months due to 
tourist activity in the park.) Will standard lease terms continue to be used? 

 
With respect to the conduct of new operations on private mineral estate, the 9B regulations 
include operating standards that apply to all approved nonfederal oil and gas plans of 
operations in park units. See 36 CFR §9.41. Specific stipulations attached to an approved 
plan, beyond those articulated in the 9B regulations, are determined on a case- by-case basis, 
but will be reasonable time, place and manner measures designed to protect park resources 
and values. The 9B regulations specifically state that “[t]hese regulations are not intended to 
result in the taking of a property interest, but rather to impose reasonable regulations on 
activities which involve and affect federally-owned lands.” 36 CFR §9.30. Since the 9B 
regulations were promulgated in 1979, the NPS has never denied a nonfederal oil and gas 
operator the right to exercise their right in a park unit. 
 
If Congress were to authorize Federal oil and gas leasing and development on park expansion 
lands, the National Park Service would likely attach specific terms and conditions to future 
leases and proposed operations on such leases to ensure protection of park resources and 
values as provided for in BLM regulations at 43 CFR Section 3109.2.  
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10. Will the National Park Service be implementing tighter restrictions on sound and 
emissions? 

 
Please see response to questions 1 and 9 above concerning “existing operations” and 
reasonable time, place and manner measures, respectively. 
 
11. Will there be buffer zones of any type? 
 
The 9B regulations include operating standards that apply to all approved nonfederal oil and 
gas operations in park units. See 36 CFR Section 9.41. Section 9.41(a) prescribes specific 
setbacks for operations that are conducted near certain water bodies and structures. A park’s 
planning document, e.g., General Management Plan, Resource Management Plan, may also 
identify specific park areas that are determined to be sensitive resource areas, e.g., 
threatened and endangered species habitat, wetlands, floodplains. These sensitive resources 
areas are developed in coordination with other agencies having jurisdiction over oil and gas 
operations, e.g., U.S. Fish and Wildlife, U.S. Army Corps of Engineers. Certain stipulations 
designed to minimize impacts in these areas may be articulated in the park’s planning 
document. These stipulations can be in the form of no surface occupancy or setbacks from 
these areas.  
 
If your question was related to the establishment of buffer zones outside the expanded park 
boundary, there is no park recommendation for any such buffer zones on federal, state or 
private land external to the expanded boundaries. The park would continue to monitor oil and 
gas and other development external to the park boundaries to determine if such proposed 
development impacts the resources and values within the park boundary. If the park believes 
there might be an impacts, we would work with appropriate agencies or individuals and 
suggest mitigation alternatives that eliminate or reduce the impacts.  
 
12. How will the NPS ensure that leasing of any current or future unleased federal 

minerals is not delayed or unduly restricted by its activities as manager of the 
surface? 

 
Please see response to question 1. 
 
13. Will new leases be issued and what will be the terms of the lease? 
 
Please see response to questions 1 and 9. 
 
14. Who will perform the inspection and enforcement role on these lands? 
 
Park resource managers and park rangers will perform inspection and enforcement with 
technical support provided by Geologic Resources Division staff. 
 
15. What reclamation practices will be followed? 
 
Reclamation requirements for operation sites on existing Federal oil and gas leases will follow 
the terms and conditions of the lease issued by the BLM. With respect to operation sites on 
private mineral estate, those nonfederal oil and gas operations that qualify for the existing 
operation exemption from the 9B regulations may continue to operate according to the terms 
of the existing federal or state permit. If post-development reclamation does not require the 
issuance of new permit, the existing operation may reclaim its operation according to the terms 
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of the existing permit and other applicable state requirements. If post-development reclamation 
does require the issuance of a new permit, the operator will be required to comply with NPS 
9B regulations, including obtaining an approved plan of operations, filing a suitable 
performance bond, and reclaiming the site in accordance with the specific reclamation 
requirements found at 36 CFR §9.39.  
 
16. How will spills be reported and what agency will oversee cleanup? 
 
In the event of a contaminating substance release from an oil and gas operation, operators 
would be required to immediately notify Theodore Roosevelt National Park in addition to 
reporting requirements pursuant to other Federal, state and local laws and regulations. The 
NPS would assume responsibility as the “on-scene coordinator” for all spill response and 
remediation actions performed by an operator or contracted personnel on NPS lands and 
waters.  
 
17. Will the NPS look to expand the Preserve boundaries as opportunities arise? 
 
There are no boundary expansion plans beyond that which is presently contemplated. 
 
18. Will the NPS resist efforts by environmental groups to prohibit oil and gas 

development on the Preserve? 
 
The NPS will administer nonfederal oil and gas development in the park in accordance with its 
9B regulations. Environmental groups and oil and gas trade associations alike are free to try to 
influence agency decision making through public processes. . If, however, an environmental 
group or an allegedly aggrieved operator files a specific legal challenge in court, the 
Department of the Interior Solicitor’s Office, in concert with the Department of Justice and NPS 
staff, will defend NPS’s actions. 
 
19. Will the environmental community and other be allowed to delay the issuance of 

permits through appeals? 
 
The NPS will conscientiously apply its regulations and all applicable statutes and policies. If 
environmental organizations believe that the NPS has not followed all applicable statutes and 
policies in implementing its regulations, it can file legal actions that may result in the delay in 
issuing permits. The 9B regulations provide for an appeal process only to aggrieved oil and 
gas operators, not the general public. 
 
20. What new reporting requirements will be established? 
 
The 9B regulations have reporting requirements for accident and fires. See 36 CFR §9.46. The 
NPS will also require that operators filing plans of operations for the conduct of new oil and 
gas operations also file an acceptable spill contingency plan that will include certain reporting 
requirements. 
 
21. Will there be new requirements on oil field equipment and lease locations (for 

example: painting equipment, adding equipment to reduce noise, smells, or 
emissions)? 

 
Operations that qualify for the “existing operations” exemption under the 9B regulations at 36 
CFR Section 9.33 are allowed to continue to operate pursuant to the terms of their existing 
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federal or state permit. Stipulations and mitigation measures attached to new operations will 
be evaluated on a case-by-case basis. These stipulations may include requirements for 
painting equipment to minimize visual impacts to park visitors, adding mufflers to reduce 
auditory impacts to visitors, and measures designed to meet emission standards under the 
Clean Air Act. 
 
22. Will additional fencing be required to prevent access by the public or wildlife to oil 

and gas areas? 
 
Operations that qualify for the “existing operations” exemption under the 9B regulations at 36 
CFR §9.33 are allowed to continue to operate pursuant to the terms of their existing Federal or 
state permit. Stipulations and mitigation measures attached to new operations will be 
evaluated on a case-by-case basis. The NPS typically requires an operator to erect and 
maintain a fence around the well and production facilities to protect the facility, visitors, and 
wildlife. Three-strand barbed wire fencing around existing production pads appears to meet 
NPS concerns. However, perhaps the fenced area could be reduced and operators could 
attach “do not enter” signs to fences to warn the public of potential hazards.  
 
23. Will new areas of no surface occupancy or Roadless areas be established? 
 
Please see response to question 11. The NPS will evaluate new plans of operation on a case-
by-case basis and work with the operator to determine suitable surface locations for 
exploration and development activities that serve to minimize adverse impact to park 
resources and value. Typically, the NPS works with an operator to tailor a proposed oil and 
gas operation to the specific environmental concerns present at the site. There is no intent by 
the park to establish a “roadless zone” within the 6,000 acre park expansion but the question 
of where public roads are constructed will be an issue discussed in the General Management 
Plan.  
 
 

 
 


